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municipal dealing in fuel was not a public purpose and that taxation to equip and 
maintain such an enterprise was a taking of property without due process of law. 
The Supreme Court of Maine upheld the statute and the plaintiffs appealed 
to the Supreme Court of the United States. Held, that municipal sale of fuel 
under such an ordinance might properly be considered a public purpose, and 
taxpayers' rights under the due process clause of the Fourteenth Amendment 
were not violated by a levy for that purpose. Jones v. City of Portland (1918) 
38 Sup. Ct. 112. See Comments, p. 824. 

Copyrights — Publisher's Contract — Implied Condition in Respect to Com- 
peting Books. — The plaintiff was author of Foster's "Federal Practice." The 
defendant contracted, on a royalty basis, to publish, advertise, and promote the 
sale of this book for a term of years. During the term the defendant published 
and advertised Byrne's "Federal Criminal Procedure," the preface to which 
stated that a comprehensive treatment of the subject was needed and that 
theretofore the law could be ascertained only by searching the statutes and 
decisions. The plaintiff alleged that these statements were false and that his 
book fully covered the subject. He sought an injunction against the defendant's 
advertising and promoting the sale of this competing book. The defendant 
moved to dismiss the complaint. Held, that the plaintiff was entitled to equitable 
relief. Foster v. Callaghan & Co. (1918, U. S. D. C, S. D. N. Y.) 58 N. Y. 
L. J. 1479. 

The conclusion arrived at by the court is founded on an implied condition in 
the contract that the publisher would not compete with the author by making false 
statements which depreciated the value of the book and tended to affect its sale 
adversely. The question is one of construction of a special kind of contract, — 
one granting to the publisher an exclusive privilege which the author has by 
reason of his copyright. The relationship between author and publisher is a 
personal one. In re McBride & Co. (1904 D. C. S. D. N. Y.) 132 Fed. 285. 
It has been held to be a joint adventure. Stevens v. Benning (1855) 6 De G. 
M. & G. 223; Reade v. Bentley (1858, V. C.) 4 Jur. N. S. 82, 27 L. J. Ch. 254. 
As such, the joint adventurers owe to each other the utmost good faith and 
scrupulous honesty. Selwynn & Co. v. Waller (1914) 212 N. Y. 507, 106 N. E. 
321. The relation is, therefore, confidential and it is reasonable that the law 
should deem that a condition against unfair competition should have been within 
the contemplation of the parties. Cf. Tuck & Sons v. Prieste (1887, C. A.) 
19 Q. B. Div. 629, 635. A somewhat similar construction has been put on 
a contract whereby the owner of a copyright granted a producer the privilege of 
dramatizing and producing. Harper Bros. v. Klaw (1916, S. D. N. Y.) 232 
Fed. 609; Pulte v. Derby (1852, C. C. D. Oh.) Fed. Cas. 11465, 5 McLean 328. 
The principal case, however, seems to be limited to competition by false state- 
ments. This would seem a reasonable construction. 

Courts-Martial— Jurisdiction— Preference over Federal Court to try 
Soldier for Murder.— Subsequent to the declaration of war against Germany, a 
United States soldier killed a policeman in Newport, Ky. He was committed 
to the county jail and was indicted for murder, his captain and major consent- 
ing to let the civil court take jurisdiction. Habeas corpus proceedings were 
instituted and the commanding officer of the brigade demanded that the prisoner 
be delivered to the military authorities for trial by court-martial. Held, that 
the jurisdiction of the military authorities was superior to that of the civil 
authorities. Ex parte King (1917, E. D. Ky.) 246 Fed. 868. 

In time of peace no soldier can be tried by a court-martial for murder or rape 
committed within the United States. This is expressly provided by Article 
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92 of the present Articles of War, enacted August 29, 1916. See 39 St at L. ch. 
418, sec. 3. Under prior legislation courts-martial were not without jurisdiction 
to deal with capital crimes as acts prejudicial to good order and military dis- 
cipline, but the military authorities, except in time of war, were obliged to 
surrender the accused, upon application being duly made, for trial by the civil 
courts. See Ex parte Mason (1882) 105 U. S. 696; In re Stubbs (1905, C. C. 
D. Wash.) 133 Fed. 1012; Grafton v. United States (1907) 206 U. S. 333, 27 
Sup. Ct. 749. A similar preference (with certain exceptions) is given to civil 
tribunals under Article 74 of the present Articles of War. But such preference 
is limited to times of peace. In time of war courts-martial as well as civil 
courts have jurisdiction over crimes committed by soldiers. In such a case, 
should the tribunal which first takes jurisdiction be allowed to keep it on the 
basis of comity, or must the civil authorities yield to the military and surrender 
the accused for trial by court-martial? The principal case is the first decision 
which squarely answers that the civil authorities must surrender the soldier, if 
demanded, to his officers. It is believed that the decision is sound. The court 
intimates that there is a question under the existing Articles of War whether 
the jurisdiction of the military tribunals is not exclusive in time of war. If 
such is the true interpretation of the. statute it would doubtless be constitutional. 
See dictum in Coleman v. Tennessee (1879) 97 U. S. 509, 514. But the court pre- 
ferred to decide the case merely on the ground that in time of war courts-martial 
are entitled to priority if the offender is demanded for military trial. 

Deceit — Statement of Value as Fraudulent Representation. — The defend- 
ants induced the plaintiff to allow them to exchange her property for a farm 
which they said they knew to be worth $30,000. The defendants knew the value 
to be much less as they had been unsuccessful in trying to sell it for a smaller 
sum. It was contended that the statement as to value was a mere expression of 
opinion and so not actionable. Held, that the plaintiff could recover in an 
action of deceit. Southern Trust Co. v. Lucas (1917, C. C. A. 8th) 245 Fed. 286. 

The courts usually construe statements of the value of property to be mere 
expressions of opinion and not statements of fact. Hecht v. Metzler (1897) 14 
Utah 408, 48 Pac. 37; Gustafsott v. Rustemeyer (1898) 70 Conn. 125, 39 Atl. 104. 
The actual value of the property is of course a fact. Pratt v. Allegan Circuit 
Judge (1913) 177 Mich. 558, 143 N. W. 890. But an expression of opinion also 
states a fact, namely, the belief of the speaker that the land is worth a certain 
amount. Where both parties have equal means of knowledge an action usually 
will not lie for an alleged misrepresentation of the actual value, the courts hold- 
ing that the speaker is merely expressing his opinion and that the other party is 
not entitled to rely upon it. Clark v. Rice (1906) 127 Wis. 451, 106 N. W. 231 ; 
Lili'enthal v. Suffolk Brewing Co. (1891) 154 Mass. 185, 28 N. E. 151. But if the 
statement of belief is knowingly false and the circumstances are such as to justify 
reliance upon it as an honest statement of the speaker's true opinion, it may be a 
misrepresentation of an essential fact and the basis of an action for deceit. 
Olston v. Oregon Water Power Co. (1908) 52 Oreg. 343, 96 Pac. 1095 ; Crompton 
v. Beedle (1910) 83 Vt. 287, 75 Atl. 331. In the principal case the court found 
as a fact that confidential relations had been established, from which the con- 
clusion properly followed that the defendants were liable for misleading the 
plaintiff. 

Evidence — Character of Defendant — Presumption of Good Character. — 
In a criminal trial in a federal District Court, no evidence as to the character 
of the defendant having been introduced, the judge refused to charge the jury 
that the accused was presumed to be a person of good character and that this pre- 



